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THE NEED FOR AN ISRAELI WILL

David Drutman, B.Com LLB MBA, Dip Trust Law, TEP

· How can I best protect my loved ones and my assets in Israel?  Do I need a Will?  
· What if I have assets in Israel but have a “foreign” Will?  
· I want to make a Will in accordance with Halacha – what do I do?
· Is writing a Will a good idea in Rabbinical thought?

You will find general guidance on these matters in this short review.  
DO I NEED A WILL AT ALL?
· To best protect your loved ones and to ensure that your assets are distributed as you would like, it is important to leave a valid Will.

· A Will can also provide for who will care for your minor children if you and your spouse predecease them.

· You can create a trust in Will e.g. to ensure that your assets are controlled by a reliable third party to protect your heirs from various pitfalls.

· On second marriage, a partner may wish to care for the new spouse but also provide for children and grandchildren.

· Dying without a Will can create unexpected hardships for your loved ones and may even lead to avoidable family feuds.  

· A Will can speed up the estate administration process and save time, money and frustration.
· Rav Yitzchok Elchonon Spektor (Teshuvos Mate Levi #13) writes that one should write a Will to ensure his heirs do not violate the Halacha.  Kuntres Midor Ledor by Rav Feivel Cohen says it is important to have a Will to direct who should raise young children.  Rav Basri in Sefer Hatzvaos writes that a Will which is intended to preserve peace and harmony in the family is a good omen for a long life.  Rabbi Rabbi Paysach Krohn recently spoke about a case where a son of very wealthy family literally lacked the widow out of the apartment as he was the heir “in terms of halacha”!  Rabbi Krohn said that money can arouse a great Yeitzer Horo and it is a very to have a Will that meets both secular and halachic requirements.
· With proper halachic knowledge, a Will can ensure compliance with Halacha but still allow you to fulfill your wishes and/or protect against halachic heirs claiming against your wishes.

I HAVE A WILL MADE OUTSIDE OF ISRAEL.  DO I NEED AN ISRAELI WILL?
If the deceased had assets in Israel, the Will has to be probated in Israel even if it is already probated in another country. 
To probate a foreign Will in Israel is far more complex, lengthy and costly than probating an Israeli Will.  For example, various documents will often need to be officially translated.  An “expert opinion” on the validity of the foreign will is usually required.  There may be a need for court applications on certain matters: recently the court required a formal application regarding lodging a copy of the Will where the original was lodged in a foreign jurisdiction.  This adds a great deal of expense, time and effort.  In practice, all the additional requirements can add many months to the probate process, and the above costs exceed the costs of making a Will to govern Israeli assets.
Therefore, if you have assets in Israel (or are contemplating acquiring assets in Israel), it makes financial sense and is sound planning to make a valid Israeli Will to save your heirs and executors time, cost and effort.  
WHAT HAPPENS IF I DO NOT HAVE ANY WILL AT ALL?  
The Israeli “intestate” law is basically as follows:

If there is a surviving spouse:

1. The family car and the household contents are inherited by the deceased’s spouse.  The family home, bank accounts and the rest of the estate are shared between the remaining spouse (who gets half) and the deceased’s children (or further descendants, or parents if there are no descendants).  This means that the surviving spouse will share ownership in the home she may have lived in for many years.  
Obviously great difficulty could arise for a surviving spouse, for example if he or she needs to sell and move to a smaller home or a retirement home, but the children are minors and cannot validly consent, or the in-laws do not wish to sell.  Expensive court actions and maybe family bitterness are foreseeable, so it is best to avoid these problems.  

2. If the deceased did not leave children or parents, but left brothers and/or sisters, then in general the surviving spouse receives two-thirds and the remaining third is divided equally among the surviving siblings.  

Here too obvious difficulties could arise.
B: If there is no surviving spouse:

The following family members, in this order, will be the heirs: the deceased’s children and their issue (grandchildren or further descendants), the deceased’s parents and their issue (brothers and sisters of the deceased), the deceased’s grandparents and their issue.  However conflict situations between heirs arise more commonly where there is no valid Will.
C: If there is none of the above:

In the absence of any of the above-mentioned family, the assets will go to the State of Israel.

For all the above reasons, it is sound advice to avoid these and other problems by making a valid Will that is acceptable according to secular law and according to Halacha.
HALACHIC ISSUES (See Bamidbar 27: 5-11)
According to the Torah, a widow and daughters do not inherit if there are sons, nor sisters if there are brothers.  However the Rabbis ruled that unmarried daughters are to be supported up to a certain age and must be given a dowry at their time of marriage.  Similarly, the Rabbis ruled that a widow’s needs and living expenses be provided for from her husband's estate until she claims the lump sum due to her under her kesuba, or until she remarries.

The idea seems to be that a woman needs security and the man must provide this.

However in our society there are various reasons why most people want to vary the Torah’s rules of inheritance.  A proper structure exists whereby one can comply with Halacha yet have freedom to set out your wishes under a Will – a Shtar Chatzi Zachar described briefly below. 

BUT FIRST
Halachic problems:

“Gift one moment before passing” as only halachic instrument:

There is no universally accepted means for transferring something which is not as yet in existence (davar shelo bo le'olam) or not presently in the testator's possession (davar she'eino bi'reshuso).  A Will based on this device is ineffective as far as these newly acquired possessions are concerned. The beneficiaries have to proove that the items were in existence and in possession of the donor at the time the Will (or trust) was made
Mitzva lekayeim divrei ha'mes - It is a mitzva to fulfill wishes expressed by a deceased."
This applies only where the decedent addresses his wishes directly to his heirs in their presence in regard to existing property, or when he transfers possession to the property during his lifetime to a trustee, with directions on how it should be distributed.

Mnay rule that this applies only to a she'chiv mera

Not practical

Dina d'malchusa dina (the law of the land has halachic validity
Most hold that this applies only to transactions between Jews and the government and/or non-Jews.  

Situma - commercial customs

Custom can overrride halacha in civil law, since in money matters, people are free to make any agreements as long as they are based on express or implied consent.  However there seems to be no valid basis for converting a Will, which takes effect only after death, into a kinyan that takes place during one's lifetime.  In short it seems situmta cannot effect the transfer of property in a transaction which is designed to take effect only after death.

Shtar Chatzi Zachar
The most effective way of halachically avoiding the Torah inheritance laws is by a signing a document called a Shtar Chatzi Zachar which creates a “theoretical” huge debt in favour of the selected heirs.  This debt is not payable if the terms of the Will are fulfilled.  The halachic heirs thus have the option of paying this huge debt or to keep to the terms of the Will (or to inherit but to pay a legacy to the chosen heir/s in the amount as bequeathed in the Will).  This document avoids the problems and complexities that may arise, legally and halachically, by use of other techniques or reliance on other halachic rules (such as a gift a moment before death, reliance on the mitzvah of fulfilling the wishes of the deceased, the law of the land [Dina D’malchusa], ”situma”, , etc.).  In practice, this document is not probated but is kept aside for use in case of a halachic claim.  In addition the necessary “Kinyanim” should be made with other halachic stipulations.  However if theWIll says that all necessary were made, omo=ission of an actual kinyan would not invalidate the Will.
In addition, halachic authorities (Tashbaz, Chasam Sofer etc) advise to leave a sum that will devolve in accordance with Halacha:  some say “a reasonable sum” (say $1000) and some say 2% of the estimated net estate to be paid only when and if land in the estate is sold

REQUIREMENTS FOR A VALID ISRAELI WILL
There is freedom of testation in Israel, meaning that any person (except persons deemed unable to understand the nature of a will) may bequeath his or her estate, or any part or specific assets, as he or she chooses.  Under the Inheritance Law, a Will must be made by the testator personally.   However a wife may be entitled to certain assets depending on the law of the State that governed when the parties got married.
There are formal requirements for the Will to be valid, and it is best to consult a lawyer who not only can advise on Wills in general, but who is experienced in all areas of estate planning.  
CONCLUSION
To sum up, it is certainly an essential part of any sound financial plan to arrange a Will that governs your specific needs and takes into account your specific circumstances, and is drafted by an expert in all areas of estate planning, estate administration and Halachic aspects of Wills.
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This article is for general information only.  It is not legal or tax advice.  For any specific question, consult your professional advisor/s.
